TRADING STANDARDS reviewed the Guidance and Template Terms & Conditions and confirm that they are compliant with legislation as at 31 May 2016.  However, Members proposing to use these conditions should satisfy themselves that they meet their own circumstances and reflect the law as it changes and develops. BSHAA accepts no liability in relation to them. Take your own legal advice.

GUIDANCE NOTES WHEN USING THESE SPECIMEN TERMS AND CONDITIONS

SALES IN THE HOME OR AWAY FROM BUSINESS PREMISES

INTRODUCTION

There are special considerations for dispensers/companies that sell in a client’s home or away from business premises and T & Cs should be drafted to cover these types of transactions. The basic concept is that all clients get a 14-day period starting the day after the date of delivery of goods in which they can return the goods and get all of their money back. 
There are certain exceptions under the hygiene and customised products exemptions in the Regulations. In order to rely on these provisions you must follow certain procedures. 
If your business model is that you give 14 days or longer cancellation period you must still comply with para (C & D) below. 
This legislation is all about transparency and being fair to the client.
NOTES FOR THE TEMPLATE TERMS & CONDITIONS 

A) Under the Consumer Contracts (Information, Cancellation and Additional Charges) Regulations 2013 (“the Regulations”), when you make a sale in the home, all monies are refundable if the client cancels within 14-days starting the day after the date of delivery of the Goods/fitting. The client can agree to waive this cancellation period for customized Goods or if you draw to the attention of the client that Goods have hygiene considerations. (paragraph I). 

B) If you provide a money back period longer than 14 days from date of fitting for hearing instruments, where it is a sale made in the home or away from your business premises, you must still include wording similar to clause 9 in the Template T & Cs. 
C) A cancellation slip must be provided. (Appendix 1) if you are supplying any products that are not customized.  If this is separate from the order form, it is recommended that you get the client to sign that they have received the form. 
D) If you offer a longer period for clients to cancel than the 14 days starting the day after fitting/possession of the Goods, you must give them the equivalent statutory rights in the first 14-day period. The Template T & Cs are however drafted on the basis of one 30-day money back period, which includes all the statutory rights. 
E) If you wish to charge for a hearing test, as this is a professional service, you can do so provided this is agreed with the client prior to you starting the test. We suggest that you get your client to sign that they have agreed to pay for this test (Appendix 3), but remember you cannot make a charge for a test if the appointment is in response to an advertisement for a free hearing test or your website generally advertises free hearing tests.

F) If you are supplying hearing instruments via an AQP supply, as they are a supply under the health service and are free, you do not need to give a 14-day cancellation period.
G) Failure to provide the information in Schedule 1 of this note is an offence and failure to give clients notice of the 14 day cancellation period from the day after the date of delivery of the goods results in their having possibly as long as a 12 month cancellation period under the Regulations.

EXEMPTIONS FOR PRODUCTS THAT HAVE HYGIENE CONSIDERATIONS OR ARE CUSTOMIZED
I) If the Client does not get the 14-day right to reject the Goods (when supplying products that are customized and/or have hygiene considerations), you must follow the correct procedure if you wish to rely on this exemption. Explain to the client that these Goods will not have a 14-day cancellation period and the reasons why. Get them to sign an acknowledgement (Appendix 1 or 2) and include wording in your T & Cs (see clause 9(a) in the Template T & Cs. It is also good practice to record in the client notes that you have done this. You should leave a copy of the acknowledgment with the client and upload a copy into your client record. Remember they must be truly customised or personal. Clients still have the right to withdraw from the contract prior to delivery.
ALL SALES

· You cannot make a charge for a test if the appointment is in response to an advertisement for a free hearing tests or your website generally advertises free hearing tests.

· If the goods are defective within 6 months of purchase/fitting, they are deemed defective at the date of purchase/fitting unless you can prove otherwise. Generally, if goods are faulty within the first 30 days the client can get a full refund. 

· All onerous terms must be verbally drawn to the attention of the client, (record in the client record) and be prominent. 

· Check with insurance companies that the liability provisions are acceptable.

· It is recommended that you have a large print version of your T & Cs available  

· Data Protection: Change clause 16 in the Template T & Cs to reflect your own policy.

· Any onerous terms should be on the face of the order and in bold if, you wish to rely on this term. You might like to consider a “Further Information” box on the front of the order form so that you can write in any money back period or anything that is special to a particular order. If onerous terms are unreasonable and too one sided they may not be enforceable in any event.
As our consumers are likely to be elderly and not necessarily well informed, observant and circumspect, greater care is required, when we refer to prominence and explaining onerous terms or financial implications, than if they were younger.

Each business will have different requirements and it is up to members to draft their own T & Cs that are applicable to their own specific business model. The suggested wording is intended to assist members. No guarantee is issued that all terms are or will remain legally valid. It is best to take your own legal advice. Nor do we require any member to use these terms.
TEMPLATE TERMS & CONDITIONS

The first part of this document contains some standard T & C wording. 
Paragraphs 3 and 9 will need modification as applicable to your business. 
There is now a statutory requirement under the Regulations, to provide the additional information listed in Schedule 1 and this applies to both on-Premises sales and off Premises Sales. This will be different for each business. 
1 Supply and Guarantee. We sell the hearing instruments and other products (Goods) to you and you agree to buy them on the terms, which are explained here, and on the order form. We agree to supply goods to you that are the same as on the order form. The Goods are guaranteed against mechanical failure or poor materials and/or poor workmanship for a period written on the front of the order form, which shall not be less than 6 months from the date of fitting. In the event that there is a failure, please return the Goods to the dispenser, or to our head office. Please include the order reference when returning the Goods and we will at your option repair or replace with new Goods and return them to you.
The guarantee is in addition to and does not affect your legal rights relating to Goods that do not work properly or are not described correctly. For further information about your legal rights, contact your local authority Trading Standards Department or Citizens Advice Bureau.

2 Circumstances where the Guarantee will not apply Goods, which do not work for any reason other than in (1) above, such as interference with the hearing instrument, accidental damage, failure to keep the instruments clean, failure to use in accordance with the operating manual or repairs by an unauthorised agent of the manufacturer are not covered by this guarantee. If you return Goods to us in these circumstances, we will let you know if this applies. We will give you the choice to have the Goods back or repair them, if possible, but in either case, this will be at your cost.

3. Money Back Guarantee

Even though there is no right to cancel your order due to hygiene reasons under paragraph 9, we will give you a total of 30 days money back guarantee. If you are not pleased with the hearing system, even though it is of satisfactory quality and correctly prescribed, providing that it is sent back to us within 30 days of the date of fitting, in its original condition, with the original packaging. We will refund to you, as set out in paragraph 11, the cost of the hearing instruments, less any charges agreed on the front of the order form. This does not affect your legal rights including any right to cancel under paragraph 9 below.
4. VAT

Professional services are exempt from VAT. The price of hearing instruments and other products include VAT at the standard rate.

5. Repair Work
If any Goods require repair (other than under the original guarantee) we guarantee such repair work for a period of 6 months from the date of return of the Goods to you. Any guarantee period will be extended by the period that you are without the Goods during this repair. This does not apply to clean and check services. 
6. Aftercare Service

Within XX weeks of the fitting of your hearing instruments a personal meeting will be arranged to see how you are getting on with your hearing instruments and we will give you any help you may require. 

Batteries, repairs, service or any other matter concerning your purchase, hearing and aftercare services are available from where you bought your hearing instruments, or please contact our customer care team.

Aftercare service is available during the hours of X to Y, excluding bank holidays and weekends 
[State your policy - do not put 24/7 if you cannot provide this level of cover taking into account holidays]
7. Registration of Hearing Aid Dispensers
All Hearing Aid Dispensers must be registered with the Health and Care Professions Council and must follow their Standards of conduct, performance and ethics (available on www.hpc-uk.org). Where our employees are members of The British Society of Hearing Aid Audiologists they adhere to their Code of Practice, which, can be found on their website (www.bshaa.com).
8. Customer Care 
All our Hearing Aid Dispensers are members of the British Society of Hearing Aid Audiologists (BSHAA). [Delete if not all your dispensers are BSHAA members]. 
We follow the rules of the BSHAA Customer Care Scheme. If you have a problem about the service, we have given to you, first please contact, in writing, the hearing aid dispenser who provided the hearing instruments or our customer care team. If you still have problems please contact BSHAA who will look into the matter on your behalf, customercare@bshaa.com.  Details of this scheme are in the Customer Care leaflet handed to you or on www.bshaa.com – Customer Care. This does not affect your legal rights.
9. Right to Cancel for Sales in the Home or away from our business premises  
(a) If you agree to purchase hearing instruments, hearing protectors or moulds in your home, or away from the company’s premises, these goods are personal therefore, they have health protection and hygiene issues and for this reason, the 14-day cancellation period will not apply after fitting. This is allowed under the (Consumer Contracts (Information, Cancellation and Additional Charges) Regulations 2013, Part 3 section 28 (3) (a)). You may cancel prior to delivery, subject to paragraph 10 (c) if applicable. This paragraph does not affect the legal position if the Goods are faulty.
[NOTE: It is recommended that your client signs an acknowledgement (Appendix 2)]
(b) For goods that do not have personal health protection or hygiene issues or are for services in paragraph 10 below you may cancel, without giving any reasons, within 14 days starting the day after the delivery of the Goods by telling us in writing of cancellation where you purchased in your home or away from our business premises, you may use the cancellation slip provided. (Appendix 1)
10. When we can keep money paid  
(a) If you cancel because you cannot get on with your hearing system under paragraph 3, but have received a chargeable service, such as a hearing test, the cost of which you have previously agreed to, or work on the customized goods has begun with your written agreement, you will be required to pay for any Goods or services supplied. 
[NOTE: It is recommended that your client signs a consent form (Appendix 3)]
[NOTE you cannot make a charge for a test if the appointment is in response to an advertisement for a free hearing tests or your website generally advertises free hearing tests.]

(b) If Goods are lost or not returned in ‘the same condition that they were given to you, monies may be kept by us.
(c) Where Goods are personalised there is no right of refund. If you cancel before delivery and work has commenced on the Goods you will be required to pay a reasonable amount to cover the costs incurred. This does not affect your legal rights if the Goods are faulty. 
[Note: Clauses 9 and 10 has to be given equal prominence to the rest of your T & Cs.
11 What happens when I cancel? If you have a right to and do cancel this contract, we will reimburse you all payments received from you without undue delay and not later than
· 14 days after the day we get the Goods back from you or 
· if earlier, 14 days after the day you give us proof that you have returned the Goods or 
· if no Goods have been supplied 14 days after the day on which we are told about your decision to cancel the contract.
We will make the repayment using the same means of payment as you used for the initial contract, unless we agree with you a different means.

We have the option to request you to send the Goods back by post (tracked and insured for the cost of the goods) and if so, we will give you back the cost of postage. The responsibility is yours to return the Goods, to us unless otherwise agreed.
12. When do I own the Goods
Even though delivery of the Goods is made to you, you will not own the Goods until we have received payment. Until payment has been made, we have the right to ask you to deliver the Goods to us. 

13. Credit Checks

Credit facilities if needed, will only be given to you after we have received a satisfactory credit rating from an authorised credit reference agency and proof of identity. By signing this document, you give us approval to obtain such credit reference.

14. Credit Agreements

If you enter into a credit agreement, you will need to refer to that agreement for cancellation rights. 
15. Liability

If the Goods do not work or Services are performed in breach of this Agreement we will supply Goods and/or perform Services again. If we fail to do so we will give you a full refund unless the fault is caused by you or someone other than us. If you suffer any additional losses or liabilities we will pay for these where you provide written evidence and up to a limit of double what you paid to us. If there is any fraud or the supplies cause death or physical injury we will compensate you for all resulting losses. This clause does not affect your rights under law such as rights for faulty and mis-described goods, poor service and time limits on claims.

16. Data Protection

You agree to your data going on our marketing database, which will be used to send to you information about future products. We will not send this data to anyone else and you can be removed from the list if you tell us in writing. We need 30 days’ notice to remove you from our list.
17. Notices

If you give any notice under these terms and conditions this must be in writing and sent to the Company address below.

18 Applicable law
English Law will apply to this contact [or amend as appropriate]

SCHEDULE 1

INFORMATION THAT MUST BE GIVEN AT THE TIME THE CONTRACT IS MADE (References to clauses are in the Template T & Cs)
On-Premises Sales
a) The main characteristics of the goods or services
b) The identity of the trader (the trader’s name), the geographical address at which the trader is established and the trader’s telephone number, fax, e-mail address.

c) The total price of the goods or services inclusive of taxes and any delivery charges. If the price cannot be calculated in advance, the manner in which it will be calculated.

d) Any delivery charges, the fact that this may be payable and if they cannot be calculated in advance.

e) The arrangements for payment, delivery, performance, and the time by which the trader undertakes to deliver the Goods and/or perform the service.
f) The trader’s complaints handling policy. (Clause 8)
g) For sales contracts a reminder that the trader is under a legal duty to supply goods that are in conformity with the contract. (Clause 1)

h) The existence and the conditions of after-sales services and commercial guarantees (clause 6)

i) Full details of any guarantees
Distance and Off-Premises sales (using the para numbers in the schedule to the act)
As above in italics and
d) Where the trader is acting on behalf of another trader, the geographical address and identity of that other trader.

e) If different from the address in b) above, the geographical address if the place of business of the trader and where the trader acts on behalf of another trader the geographical address of the place of business of that other trader where consumers can address any complaints. 

i) The cost of any distance communication for the conclusion of the contract where that cost is calculated at anything other than the basic rate.

l) Where a right to cancel exists the conditions, time limit and procedures for exercising that right (Clause 9)

m) If there are any costs of returning the goods in the case of cancellation.

n) If the consumer, asks for the services to be commenced prior to the 14 day cooling off period and the service has been completed or partially completed the consumer is to be liable to pay the trader’s reasonable costs. (Clause 10)
o) In the event that the consumer loses the right to cancel (exercises the right to commence the service prior to the end of the cooling off period or agrees to customisation of the product) the information that the consumer will not benefit from a right to cancel, or the circumstances under which the consumer loses the right to cancel;

r) The existence of relevant codes of conduct and how copies of them can be obtained where applicable. (Clause 7)
u) Where applicable the existence and the conditions of deposits or other financial guarantees to be paid or provided by the consumer at the request of the trader

x) where applicable the possibility of having recourse to an out of court complaint and redress mechanism to which the trader is subject and the methods of having access to it.(clause 8)
APPENDIX 1

If the sale is at a home or away from your business premises, it is recommended that you use the forms below. The Consumer Contracts (Information, Cancellation and Additional Charges) Regulations 2013 makes it a legal requirement to provide this information. However, this is only where you supply products or services, which are not those mentioned in paragraph 9 above which are excluded from cancellation rights due to the hygiene exemption.
NOTICE OF RIGHT TO CANCEL THE CONTRACT

Part 1 of this form must be completed by the supplier. 
Part 2 should be completed, detached and returned to the supplier by the Customer if the customer wishes to exercise his/her right to cancel the contract within the Cancellation Period. You do not have to use this form if you prefer to send in a letter by post, fax or e-mail, but please give the information in Part 2.
Part 3 should be completed, detached and returned if the consumer wishes for the work to be started prior to the expiry of the Cancellation Period.
___________________________________________________________________________________________
1.
Cancellation Information


Date of Issue

Contract Reference Number/Order Number/or description
 
Name and address of Supplier

Name and address of person to whom the Cancellation Notice may be given, or email address to 
which it may be sent
Customer Cancellation Rights You may have the right to cancel this contract if you wish within fourteen days starting on the day you receive the Goods.  Cancellation should be communicated in writing by delivery, post or email to the person shown above.  You are advised to take a copy of the Cancellation Notice before returning it to the supplier.

The following Cancellation Notice (Part 2) may be used to exercise this Right as stated above, if using post it is advised to obtain a Certificate of Posting or Recorded Delivery Slip.

______________________________________________________________________________________________
2. Cancellation Notice

If you wish to cancel the contract you MUST DO SO IN WRITING and deliver it to the person names below either in person, by post or by email.  You may use this Part of this form to do this but you do not have to.

Complete, detach and return ONLY IF YOU WISH TO CANCEL THE CONTRACT within the fourteen-day cancellation period.

To:

I/we (delete as appropriate) hereby give notice that I/we wish to cancel my/our contract
Reference Number:……………………………………………………..
Name:…………………………………………..


Date…………………………………………….......

Address…………………………………………………………………………………………………… 
Post Code………………..

Signature …………………………………………………………..

3 Work commencing prior to the expiry of the fourteen- day Cancellation Period.
If you require the work to commence before the fourteen day Cancellation Period expires you are required to confirm this in writing and can use this form to do so.

If you have agreed, in writing, that work will commence before the fourteen day Cancellation Period expires AND you subsequently cancel in accordance with your rights, you are advised that reasonable payment may be due for any work carried out.

I/we agree that work under my/our contract Reference Number………….. may commence on ……………. before the Cancellation Period has expired.

I understand that if I decide to cancel within fourteen days I may be asked to pay for any work that has been carried out prior to my/our cancellation. 

Signed…………………………………………………….


Dated……………………………………...

Name……………………………………………………..

Address……………………………………………………………………………………………………….Postcode……………….

APPENDIX 2

Acknowledgement of the hygiene considerations
It has been explained to me that the Goods that I am being supplied with are of a personal nature and have health protection and hygiene issues and for this reason I accept that for this reason there will not be a 14 day cancellation period under the (Consumer Contracts (Information, Cancellation and Additional Charges) Regulations 2013, Part 3 section 28 (3)(a)) will not be given to me.
I hereby sign my confirmation that this has been explained to me 

Signed…………………………………………………….


Dated……………………………………...

Print Name
APPENDIX 3

Consent to pay for a non refundable professional service

It has been explained to me that I will receive a professional service such as a hearing test and that I will be unable to receive a refund for this service in the event that I cancel any order for Goods. 

I hereby agree to this non refundable payment

Signed…………………………………………………….


Dated……………………………………...

Print Name
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